The right to a remedy is central to a human rights approach to climate change. However, a range of obstacles inhibit access to justice for victims of human rights violations caused by climate change. This article considers two elements of the right to a remedy: access to justice and substantive redress. In relation to access to justice, it considers the potential of domestic courts, as well as regional and international bodies, to offer redress for human rights violations caused by climate change. In relation to substantive redress, it examines international jurisprudence on remedies and discusses its applicability in the context of climate change. Together, these discussions provide an insight into the obstacles to justice for human rights violations caused by climate change and the ways in which these may be overcome.
Introduction
'If you keep animals you are to find food for them, and for us that is hay. And even if you plan to work every day at the hay, the weather keeps you climate law 9 (2019) 224-243 from it. Every day it is raining. The land is going under water, and the hay lands are smaller and smaller.'1 -Elder from Siberia ' We face more and more extreme heat in our region. … Water is missing for herding and drinking-most importantly, my children's health is in danger. They suffer because of these extreme heatwaves that we have been facing for some years now.'2 -Roba Guyo, Herder from Northern Kenya 'Now of course the issue of relocation and resettlement is a very, very serious issue that we are continuing to investigate, but we do not want to leave our land. … I understand that the issue of litigation has been looked at. We are not going to go quietly. There are human rights issues; there are sovereign rights issues that need to be looked at carefully.'3 -Ambassador of a Pacific Island state
Redress for injury is central to a human rights approach to climate change, and indeed is a basic axiom of justice.4 As Justice Guha Roy has pointed out, social life is 'unthinkable' without the timeless premise 'That a wrong done to an individual must be redressed by the offender himself or by someone else against whom the sanction of the community may be directed' .5 Shelton observes that remedies are 'not only about making the victim whole; they express opprobrium to the wrongdoer from the perspective of society as a whole' and thus 'affirm, reinforce, and reify the fundamental values of society' .6
In international human rights law, the right to a remedy is a substantive right that is well-established through both custom7 and treaties. The European Court of Human Rights (ECtHR) has emphasized that the purpose of human rights law is '[to guarantee] not rights that are theoretical or illusory but rights that are practical and effective' .8 Similarly, the African Commission on Human and Peoples' Rights has stressed that 'The rights and freedoms of individuals enshrined in the [African] Charter can only be fully realized if governments provide structures which enable them to seek redress if they are violated' .9 The right is embedded in the general law of state responsibility, which stipulates the components and consequences of internationally wrongful conduct. 10 Increasing recognition of the threats posed by climate change to the enjoyment of human rights confirms the importance of the right to a remedy for human rights violations associated with climate change.11 The question of how conduct contributing to or exacerbating the effects of climate change can amount to a violation of international human rights law has been discussed in detail elsewhere,12 and will not be addressed in detail here. This article proceeds on the assumption that conduct that contributes to climate change can, at least in some cases, amount to a violation of a state's human rights obligations. In structure, the article mirrors the two elements of the right to a remedy that are guaranteed in most human rights treaties: access to justice and 7 See Basic Principles and Guidelines on the Right to a Remedy and Reparation climate law 9 (2019) 224-243 substantive redress.13 Access to justice refers to the process of hearing and deciding claims of human rights violation, while substantive redress concerns the result of that process: the actual relief granted to the victim of a human rights violation.14 The article considers obstacles to access to justice and substantive redress for victims of climate change-related human rights violations,15 and offers proposals on how they may be overcome.
Access to Justice
Victims of human rights violations-including those associated with climate change-are entitled to access remedial institutions and procedures affording them a fair hearing and, ultimately, substantive redress. The importance of access to independent judicial or quasi-judicial bodies that can adjudicate human rights violations is such that the element of enforceability is sometimes included in the notion of legal rights.16 Without this element, the obligations of states are all too easily mischaracterized as voluntary commitments that may be upheld or disregarded at will.17 In the context of climate change, the enforceability of rights is perhaps their greatest distinguishing factor as compared to other ethical approaches. Below, two types of procedural remedies are discussed: remedies at the domestic level, and remedies at the regional and international level.
Domestic Remedies
Under international human rights law, the obligation to ensure a victim's right to a remedy rests squarely on states. The most comprehensive treaty provisions on remedies are found in the International Covenant on Civil and Political Rights,18 which protects the right to a remedy in three separate articles. 13 For an overview of global and regional human rights treaties that incorporate the right to a remedy see Shelton, supra Federation of Pakistan27 and Urgenda v. The Netherlands28 provide early illustrations of the ability of domestic courts to grapple with the human rights dimension of climate change. However, neither of these cases addressed the transboundary nature of climate-related human rights violations: the focus in both was on the state's obligations vis-à-vis its own citizens. Moreover, neither of the cases involved a reparation claim. It remains to be seen to what extent domestic courts are prepared to give effect to the right to a remedy in cases where the plaintiffs are based outside the state's territory, and to what extent courts will award reparations for climate-change-related human rights violations.
2.2
Remedies at the Regional and International Levels Where domestic remedies are not available, or available remedies are ineffective or inadequate, victims of climate change may be able to access regional or international human rights bodies.29 The most detailed procedures for hearing complaints from victims of human rights violations are those established at the regional level: the ECtHR; the African Commission on Human and Peoples' Rights (achpr) and African Court on Human and Peoples' Rights When considering the role of regional and international human rights bodies in providing access to justice for human rights violations relating to climate change, a first point to note concerns the limitations of the mandates of some of those bodies as far as remedies are concerned. The mandate of the IACtHR contained in Article 63(1) of the Inter-American Convention on Human Rights is one of the most comprehensive, providing that, upon establishing a violation, the Court 'shall rule that the injured party be ensured the enjoyment of his right or freedom that was violated' and, 'if appropriate, that the consequences of the measure or situation that constituted the breach of such right or freedom be remedied and that fair compensation be paid to the injured party' .33 The Inter-American system thus 'leads the way in its approach to creative, holistic and case-specific reparation' .34 The African Court of Human Rights has a similarly broad mandate: it 'shall' , upon finding a violation of a Charter right, 30 For This provides the Court with the discretion to award just satisfaction. The Court's case law on what constitutes necessity remains unpredictable.37 If the Court does decide to use its discretion to afford just satisfaction, it is usually in the form of monetary compensation. Finally, the greatest limitation of the international human rights system is the non-binding nature of treaty bodies' decisions on the merits of complaints; a limitation that also applies to the achpr and iachr.38
The hurdles facing plaintiffs in rights-based climate cases at the regional and international level resemble the hurdles facing plaintiffs in other forms of climate litigation (e.g. actions in delict or tort) but are distinct from those claims because of the specific international human rights context in which they arise.
First, plaintiffs must establish that they are the victim of the alleged human rights violation associated with climate change. The designation of a 'victim' includes at least those individuals whose rights have been violated, and may include a victim's descendants (where the victim is deceased)39 or 35 Ibid. A related requirement is that the plaintiff must establish that the regional or international body in question has jurisdiction over the case. To meet this requirement, the plaintiff does not need to be a national or resident of the defendant state42 but must make out a prima facie case that his or her human rights are violated as a result of activities over which the defendant state had control.43 In cases relating to climate change, this will involve providing evidence of a causal link between the state's climate laws, policies, or practices and a harm suffered by the plaintiff. Establishing such specific causation can be daunting for plaintiffs, bearing in mind that data and statistics about climate impacts are often weak or lacking in the areas where populations are most at risk.44 The evidentiary burden on plaintiffs could be eased through an approach based on the precautionary principle, which prohibits the use of scientific uncertainty as an excuse to proceed with a risky development.45 This approach has been applied by the ECtHR in numerous environmental cases46 and could form the basis for a 'probabilistic' approach to causation in climate change cases.47 Adopting such an approach to causation seems indispensable to guaranteeing the right to a remedy for victims of human rights violations that result from climate change. Second, plaintiffs who bring a case before an international human rights body must demonstrate that all relevant remedies available at the domestic level have been exhausted.48 In practice, this usually means that the case must have been pursued through the local court system.49 However, the requirement of exhaustion of domestic remedies can be met in cases where the remedies are unavailable or clearly ineffective. In climate change cases, plaintiffs in low-emitting states may be able to argue that effective domestic remedies are not available to them because the state in which they reside has little or no control over the entities that are mostly responsible for greenhouse gas emissions. Additionally, or alternatively, plaintiffs in developing states may point to those states' relatively minor historical contributions to climate change and their correspondingly minor responsibility for compensating victims. Finally, where a state is unwilling or unable to provide victims of climate-changeinduced human rights violations with legal aid to pursue domestic remedies that are technically available, those remedies may be considered exhausted even if they have not in fact been pursued.50
Lastly, claims before regional and international human rights bodies will only be admissible if the defendant state is a party to both the treaty containing the relevant rights and, where relevant, the treaty establishing the complaint mechanism. The facts constituting the basis for the claim must have occurred after the entry into force of those treaties. However, an exception can be made in cases where the violation of the treaty is ongoing.51 In cases where a state's failure to adequately regulate emissions is the basis for the claim, the start of the violation likely predated the entry into force of the relevant 48 But note that in the Inter-American human rights system the burden of proving the existence of a domestic remedy and the failure to exhaust it is on the respondent government. treaties for that state. Still, the ongoing nature of the alleged violation may bring it within the ratione temporis of the treaty body's jurisdiction.
2.3
Inter-state Complaints The law of state responsibility complements human rights law on access to justice in some important ways. Above all, it entitles states to invoke the responsibility of other states that violate their obligations under international human rights law because of action or inaction relating to climate change. The law of state responsibility also underpins the entitlement of states to seek redress for human rights violations on behalf of victims through relevant international forums. In principle, states are expected to use the special bodies and courts set up to monitor compliance with human rights obligations, unless the remedy provided by these bodies 'would be manifestly unavailable or ineffective or where it would be otherwise unreasonable to expect recourse to it' .52 In such cases, states may pursue a claim before the International Court of Justice (provided that the conditions for jurisdiction are satisfied),53 or even resort to the use of proportionate counter-measures.54
Inter-state cases for human rights violations are rarely pursued in practice. This may be explained by a perceived lack of direct injury to states,55 and a general preference for diplomatic forms of dispute resolution. This may change as a result of worsening loss and damage from climate change, and the perceived exhaustion of negotiations as a way to force meaningful action on loss and damage from climate change.
Substantive Redress
The law on remedies for human rights violations reflects the general law on state responsibility. This general law is premised on the principle that a state that violates its obligations under international law must 'must, so far as possible, wipe-out all the consequences of the illegal act and re-establish the situation which would, in all probability, have existed had that act not been committed' .56 A key point to note is that these new obligations arise automatically when a state breaches its legal obligations under international human rights law. In other words, the legal consequences of human rights violations are not affected by the limitations on human rights bodies' power and mandate that were highlighted above. The substantive legal consequences of a human rights violation-obligations of cessation and reparation-are discussed below.
Cessation of Unlawful Conduct and Guarantees of Non-repetition
The International Law Commission's Articles on State Responsibility clarify that a state that violates its international obligations must continue to perform its original obligations57 and cease the wrongful conduct (if it is ongoing).58 Paragraph (b) of Article 30 (which deals with the duty of cessation) further articulates an obligation to offer appropriate assurances and guarantees of non-repetition where circumstances require.59 The Human Rights Committee recognizes the duty of cessation as 'an essential element of the human right to a remedy'; it entails an obligation 'to take measures to prevent the recurrence of a violation' , including through changes in the state party's laws or practice, if necessary.60
Where the violation results from a state's failure to prevent the negative human rights impacts of climate change, the duty to offer appropriate assurances and guarantees of non-repetition could entail an obligation to adopt and implement enforceable legislation to protect human rights from future climate impacts. In these cases, the court's judgement on the merits will likely have grappled with the question of what levels of emission reductions are required of states to achieve the required protection of human rights. In Urgenda, the Hague Court of Appeal found that this question needs to be answered based on the best available scientific evidence about the damages resulting from climate change; the risks of dangerous climate change; the technical possibilities for precautionary measures; and the estimated costs 
3.2
Reparations for Victims A distinct obligation triggered by a human rights violation is the obligation to make full reparation for the injury caused by the wrongful act.62 This obligation is 'without prejudice to any right, arising from the international responsibility of a State, which may accrue directly to any person or entity other than a State' . 63 In case of a human rights violation, the obligation may be owed to the international community as a whole by virtue of the erga omnes nature of human rights violations.64 However, the ultimate holders of a right to 'full reparations' are the beneficiaries of the human rights obligations that were violated. 65 The entitlement to reparations is conditional on a causal connection between the injury and the internationally wrongful act. In the context of human rights violations, the causality test must be derived from international human rights law.66 Here, the principle of in dubio pro libertate et dignitate could be applied-namely that where there is doubt as to the meaning of a treaty provision, its interpretation must favour the protection of human rights.67 Applying this principle in the context of climate change could allow judicial or quasi-judicial bodies to find in favour of a victim where the link between a state's conduct and the harm to the victim cannot be established climate law 9 (2019) 224-243 with certainty. A similar effect could be achieved by applying the precautionary principle. 68 In rights-based climate cases, shifting the burden of uncertainty from plaintiffs to state defendants helps to safeguard procedural fairness. At the same time, accepting that millions of victims may be entitled to reparations for human rights violations related to climate change triggers a new question: how should responsibility for reparations be apportioned between states, including in cases where the responsibility of multiple states is invoked at once? This question takes us into unchartered territory in international human rights law,69 and raises a number of legal and evidentiary complexities.70 One approach to this question is to allocate responsibility for reparations according to states' respective contributions to historical emissions. This approach is currently being tested in Lliuya v. rwe,71 where the petitioner is seeking contributions to reparations proportionate to the defendant's contributions to historical greenhouse gas emissions. 72 The plaintiff has submitted evidence demonstrating that this contribution amounted to 0.47 per cent of the global total. To replicate this approach in cases against states, data is needed on states' respective contributions to historical greenhouse gas emissions. While there are reliable data on Annex i emissions from 1990,73 the data on non-Annex i emissions and pre-1990 data for all states suffers from holes and uncertainties. However, data are available on states' respective historical per capita and gross CO 2 emissions since 1750.74 Courts confronted with reparations claims in climate cases would need to grapple with these limitations in available data.
Moreover, reparation claims premised on international law, including human rights law, trigger questions about retrospectivity: only injury caused by acts that were wrongful at the time they were committed trigger secondary obligations to make full reparations. The implication is that past emissions will only count towards a state's responsibility for reparations from the date 'when they became cumulatively wrongful' .75 Pinpointing this date will require an assessment of a state's legal obligations over time as well as the foreseeability of climate change and its adverse effects. States' legal obligations under international human rights law over time will depend on their exact record of ratifying human rights treaties, and on the evolution of specific human rights into norms of customary international law. The date when climate change and its adverse effects became foreseeable will likely be somewhere between 1827, when the first scientific study demonstrated a relationship between the emission of greenhouse gases and warming of the atmosphere, and the publication of the ipcc's first assessment report in 1990. 76 An approach that might, at least initially, circumvent these questions about evidence and retrospectivity is reliance on the principle of joint and several liability, according to which any of multiple tortfeasors may be held liable for the entire damage irrespective of its own contribution.77 However, commentators have identified a range of obstacles in transplanting this doctrine into international law.78 Moreover, if a state would indeed be held liable under this doctrine it would be entitled to recover the excess incurred sum from all other states that are responsible for the harm. This illustrates that the complex legal and evidentiary outlined above will inevitably come up in rights-based climate cases that involve reparation claims. This remains an underdeveloped topic in international law scholarship generally, and would benefit from focused attention through the lens of human rights given the potential implications of any apportionment arrangement or limitation on liability for the realization of human rights. Apportioning responsibility for intangible or non-economic climate law 9 (2019) 224-243 loss and damage resulting from climate change also merits further attention in human rights scholarship. Concerning the content of reparations, the ilc ars broadly distinguishes three forms of reparations: restitution in kind (restitution in integrum), compensation, and satisfaction, separately or in combination.79 Each of these is discussed below. In the context of climate change, restitution will sometimes be materially impossible due to the nature of the harm. This is most obviously the case where climate impacts cause loss of life, or where victims incur physical or mental disabilities. In such situations, compensation may need to be awarded. In the context of climate change, the monetary value of damages may be relatively straightforward to assess in some cases. For example, victims whose homes were destroyed or damaged as a result of an extreme weather event may be awarded an amount of compensation that enables them to rebuild or repair their home.90 In other cases, however, assessing the monetary value of climate-related damage is more difficult. This is the case, for example, where human life is lost, people are physically or mentally injured, cultures and traditional ways of life are undermined, or ecosystems are damaged beyond repair. 91 The Basic Principles and Guidelines underscore that, irrespective of the nature of the harm, compensation must be 'proportional to the gravity of the violation and the circumstances of each case' .92 Comparative law and economic theory and practice can provide helpful guidance in the interpretation of the climate law 9 (2019) 224-243 notions of proportionality and 'making the victim whole' .93 Moreover, there is a wealth of precedents for quantifying damages where these are difficult to quantify, including loss of life, arbitrary detention and other personal injury, and environmental damage.94 At the same time, human rights law requires direct engagement with victims to assess the gravity of the violations suffered and to compensate them adequately for losses of 'things that they value, and for which there are no commensurable substitutes' . 95 While compensation can rarely restore the enjoyment of rights that were violated, it can, in Shelton's words, 'supply the means for whatever part of the former life and projects remain possible and may allow for new ones' . 96 The tangible nature of compensation also provides victims with an important affirmation of their rights. At the same time, it ensures that the costs of the violation are born by the defendant rather than the victim, thus providing an incentive to prevent recurrence of the harm. Compensation may therefore contribute to the transition to low-emission societies.
3.2.3
Satisfaction States responsible for an internationally wrongful act are under an obligation to provide measures of satisfaction insofar as the injury 'cannot be made good by restitution or compensation' .97 Satisfaction may involve 'an acknowledgement of the breach, an expression of regret, a formal apology or another appropriate modality' .98 In the context of gross human rights violations, it may also require, amongst other things, fact-finding and full and public disclosure of the truth; punishment of the wrongdoers; and commemorations and tributes to the victims and other acts of rehabilitation. 99 Satisfaction will often be a key component of remedial justice for human rights violations relating to climate change. First, the dignity and rights of victims of climate change-such as those traumatized by losses to their cultural heritage and traditions100-will rarely be restored by compensation alone.
Moral repair will be needed, alongside compensation, to address most forms of non-economic losses resulting from climate change. For example, Veland et al. highlight the potential of co-producing knowledge (or 'truth') with affected communities, and ultimately 'story[ing] safe and desirable pathways away from dangerous and unjust outcomes, and toward dignified futures' . 101 Second, disclosure of the truth and punishment of wrongdoers serve to address the structural causes of climate change and resulting human rights violations. While these forms of satisfaction have so far not been awarded in rights-based climate cases, the Inuit petition did invite the iachr to hold a hearing to investigate the plaintiff's claims and prepare a report declaring the United States responsible for violation of its rights. 102 The iachr agreed to hold a hearing on the impacts of climate change on the enjoyment of human rights despite rejecting the petition.103 A more far-reaching form of satisfaction would be the adoption of legislation criminalizing the destruction of large areas of natural environment.104 Further research into the potential costs and benefits of such legislation could support judicial decision-making on adequate and effective remedies for human rights violations resulting from climate change.
Conclusion
As the ECtHR stressed in its Broniowski judgment, international law requires that 'individual and general redress … go hand in hand' .105 In the context of climate change, providing individual and general redress requires not only the highest level of ambition in reducing emissions but also 'urgent support to ramp up adaptation among the most vulnerable populations and ensure compensation for those affected' , that is, 'ex-ante social transformations and climate law 9 (2019) 224-243 ex-post reparations' .106 In practice, however, a range of jurisdiction-specific obstacles inhibit access to justice for victims of human rights violations resulting from climate change. Some of these obstacles may be overcome through creative lawyering and reliance on legal principles that ensure procedural fairness in rights-based climate cases, most notably the precautionary principle. However, in some, if not all jurisdictions access to justice for human rights violations caused by climate change can only be guaranteed through legislative measures specifically targeted at removing these obstacles. In addition to such measures at the domestic level, solutions grounded in multilateralism are needed to eliminate de facto discrimination in victims' access to justice. There is no need to reinvent the wheel: precedents such as the UN Compensation Commission can be used as a model for a reparations mechanism to address loss and damage resulting from climate change.107 Such a mechanism would need to ensure that those whose rights have been violated as a result of climate change are the primary beneficiaries of reparations, and that remedies are tailored towards the restoration of their rights. In the absence of such a mechanism, litigation serves to underscore the inevitability of reparation claims for human rights harm resulting from climate change. The radical promise of 'full reparations' inherent in international law may ultimately inspire states to display greater solidarity towards those whose rights are compromised as a result of climate change, and who will continue to seek new avenues to claim their rights in a changing climate.108
